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RESUMO

Em um contexto de grandes disfuncionalidades relativas ao problema da
criminalidade, a presente pesquisa indagou: quais sao os critérios racionais para o
Ministério Publico estabelecer o objeto do acordo de ndo persecugao penal? Tais
critérios se encontram em consonancia com o paradigma global da negociacédo do
direito penal? Estabeleceu-se, como objetivo geral, compreender a racionalidade
para se alcancar a resposta correta quanto ao objeto do acordo de n&do persecugao
penal pelo Ministério Publico e identificar se os critérios atualmente existentes se
encontram em consonancia com o paradigma global da negociac&o do direito penal.
No recorte dos objetivos especificos, buscou-se identificar se a justica penal
negocial € uma tendéncia dos ordenamentos juridicos de matriz europeia-continental
e, também, no Brasil, enquadrando o acordo de nao persecucdo penal nesse
contexto. Ainda, intentou-se reconhecer a juridicidade, a constitucionalidade e a
legalidade dos critérios utilizados pelo 6rgdo de acusagao para entabular o acordo
de ndo persecucao, perquirindo se tais critérios resultam numa discricionariedade
em sentido forte ou em sentido fraco da atividade do érgdo ministerial intérprete.
Investigou-se os critérios de discricionariedade persecutéria (prosecutorial
discretion) para se deixar (ou nédo) de entabular um acordo de ndo persecucgao
penal, formalizando acusacbdes em juizo. Lado outro, buscou-se identificar se os
limites legais do artigo 28-A do Cdédigo de Processo Penal, elencando apenas
equivalentes funcionais de pena, consistiram numa disfungdo do sistema negocial
patrio em relacdo ao paradigma global de ampliagdo dos espagos de negociagao
criminal. Partiu-se da hipotese inicial de que a discricionariedade persecutoria no
acordo de nao persecugdao penal deve utilizar critérios racionais de
discricionariedade em sentido fraco, bem como de que a limitagao legal do objeto do
acordo a equivalente funcional de pena mostra-se insuficiente para atender a
racionalidade do paradigma global da justica penal negocial. Utilizou-se, como
marco tedrico, a teoria do Direito como Integridade de Ronald Dworkin, no intuito de
desvelar a resposta correta a tais aporias, a partir da metodologia quanti-qualitativa,
recorrendo as técnicas de levantamento de dados e interpretagdo, com abordagem
hibrida, dedutiva e indutiva, bem como procedimento de revisdo bibliografica,
documental e de estudos de caso.
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ABSTRACT

In a context of major dysfunctions related to the problem of crime, this research
asked: what are the rational criteria for the public prosecutor to establish the object of
the agreement of non-criminal prosecution? Are these criteria in line with the global
paradigm of criminal law negotiation? It was established, as a general objective, to
understand the rationality to achieve the correct answer as to the object of the
agreement of non-criminal prosecution by the Public Prosecutor's Office and to
identify whether the criteria currently existing are in line with the global paradigm of
criminal law negotiation. In the context of the specific objectives, we sought to identify
whether the criminal justice negotiation is a trend of the legal systems of European-
continental matrix and, also, in Brazil, framing the agreement of non-criminal
prosecution in this context. Furthermore, it was intended to recognize the juridicity,
constitutionality and legality of the criteria used by the prosecution body to enter into
the agreement of non-pursuit, ascertaining whether such criteria result in a strong
discretion or in a weak sense of the activity of the ministerial interpreting body.
investigated the criteria of prosecutorial discretion to fail (or not) to enter into a non-
prosecution agreement, formalizing charges in court. On the other hand, we sought
to identify whether the legal limits of article 28a of the Code of Criminal Procedure,
allocated only functional equivalents of penalty, consisted of a dysfunction of the
national negotiating system in relation to the global paradigm of expansion of criminal
negotiation spaces. It was based on the initial hypothesis that prosecutorial discretion
in the agreement of non-criminal prosecution should use rational criteria of discretion
in a weak sense, as well as that the legal limitation of the object of the agreement to
the functional equivalent of penalty is insufficient to meet the rationality of the global
paradigm of criminal justice negotiation. The theory of Law as Integrity by Ronald
Dworkin was used as a theoretical framework, in order to unsee the correct answer
to such aporias, from the quantitative-qualitative methodology, using data collection
and interpretation techniques, with a hybrid approach, deductive and inductive, as

well as a literature review procedure, documents and case studies.
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